approach has been made possible by improved anaesthetic pharmacology, increased use of regional anaesthesia, and innovative surgical techniques, and there is now an expectation that surgery should be day-case based wherever possible. While there are numerous well-accepted benefits for patients and health care organizations in performing surgery on a day-case basis, one problem with this approach is determining exactly what is possible and what is safe.
Day-case procedures are no longer specific to American Society of Anaesthesiologists physical status classification grades one and two patients having brief and straightforward procedures; inclusion criteria have expanded to include more high-risk patients (e.g. the elderly and the obese) undergoing increasingly complex and prolonged surgical procedures. Patients with acute conditions presenting for urgent surgery are also now being managed within day-case pathways. 1 These changes increase the risk of patient harm and the possibility of litigation. This article examines the recent literature around litigation and complaints that occur in day-case anaesthesia and discusses themes especially pertinent to this area of practice.
Litigation and patient safety incidents
The study of litigation associated with medical practice serves two purposes. Firstly, it offers insight into patterns of important patient safety incidents, thereby leading to strategies to reduce patient harm. When patient safety incidents occur, a proportion of each likely leads to a complaint, and a subset of these, to litigation. Notably, however, the patterns and associations are less clear than might be anticipated.
Key points
• Increasingly complex and longer procedures are being performed in day-case settings on older, higher risk patients.
• Patients with diagnosed and treated obstructive sleep apnoea and stable co-morbidities should not be excluded from day surgery providing that opiate-free analgesia is sufficient for postoperative pain control.
• Before day-case procedures, anaesthetists must ensure that patients have read, understood, and agreed to comply fully with postoperative instructions.
• Tonsillectomy is a common day-case procedure that may lead to significant complications; anaesthetists are disproportionately implicated in associated medicolegal claims.
• Despite potential clinical benefits, regional anaesthesia is associated with relatively more litigation than general anaesthesia.
Editorial decision: February 25, 2017; Accepted: March 17, 2017 Secondly, understanding why patients litigate, and by implication, which factors lead to dissatisfaction with services provided, enables clinicians to modify practice to reduce patient dissatisfaction and litigation. This has potential benefit in the services provided and also in health economics.
Based on UK data, anaesthetists are considerably less likely to be sued than surgeons. 
Inpatient vs outpatient claims
Bishop et al. 7 examined >12 000 successful malpractice claims in the USA and compared number, magnitude, and type of claim in inpatient and outpatient settings. Although this study was not limited to surgical or anaesthesia care and the outpatient group included numerous non-surgical outpatient settings, the study noted the number of paid malpractice claims from the two settings were similar and generally decreasing, but that the rate of decline for inpatient claims was greater than for the outpatient setting. The mean payment amount for claims from the inpatient setting remained significantly higher than for outpatient claims. Almost two-thirds of successful outpatient claims were for major injury or death. Inpatient claims were more likely to relate to surgical claims and outpatient claims to diagnostic procedures. Most initiatives to prevent injuries to patients have focused predominantly on the inpatient setting and as more surgical procedures are moved into day-case settings, a shift of focus may be needed. Day surgery is increasingly performed in small, high-turnover, protocol-driven units, and it is a challenge to ensure patient-focused quality assurance and quality improvements penetrate these environments.
ASA Closed Claims Project
The ASA Closed Claims Project (ASACCP) database reported on liability and day-case anaesthesia in 2000. 8 The data set represented 552 (23%) outpatient and 1874 (77%) inpatient claims for adverse events since 1980. The study noted 23% of claims arising from day surgery, despite nearly 50% of procedures being performed as day surgery. Again, the proportion of day-case-related claims was noted to be increasing: 20% of claims between 1985 and 1989 and 26% between 1990 and 1995 (P < 0.05). Day surgery claimants were younger than inpatient claimants, perhaps reflecting the increased number of paediatric patients undergoing day surgery and the elderly higher risk inpatient population. Female claimants were more common in both groups. 8 Surgical procedures associated with anaesthesia claims differed between settings. In day-case claims, orthopaedic extremity procedures; ear, nose and throat; dental; ophthalmic; and gynaecological surgery predominated. These comprised twothirds of claims and were >two-fold more common in day surgery (66%) compared with inpatient claims (27%). 8 Non-GA techniques (RA and monitored anaesthesia care) again were over-represented. The nature of events leading to a claim also differed between settings. Adverse respiratory events (difficult intubation, inadequate oxygenation or ventilation, and airway obstruction), cardiovascular events, and equipment-related events were similar in both settings. However, events unrelated to these were increased in the day-case setting (26% day case vs 15% inpatient). These included regional block placement (including block needle trauma, high block, or dural puncture), eye injury in ophthalmic patients because of movement or coughing, and wrong-sided surgery or wrong surgical procedure performed. The extent of injuries associated with day-case claims were generally less severe, being mostly temporary or non-disabling, with death or brain damage being significantly more common in inpatients. Payment frequency was similar in both groups, but the payment amounts were significantly lower for day-case claims.
Of note, the ASACCP has limitations; it only includes claims from approximately 50% of insurers, only studies closed claims, and its analyses have an inherent lag of up to a decade between most recent claim and publications. Despite this, the data are consistent with other studies, indicating that claims against anaesthetists in the day-case setting involve a different patient group, a different spectrum of events leading to claims, and a different degree of associated injury compared with inpatients.
Specific situations relevant to day-case anaesthesia

Obesity and obstructive sleep apnoea
In 1992, the Royal College of Surgeons' (UK) guidelines stated that patients with a body mass index (BMI) >30 kg m À2 should be excluded from day-case services. 9 In 2002, the NHS Modernisation Agency raised this limit to 35 kg m À2 and up to 40 kg m À2 for certain procedures. 10 More recent guidance produced by the British Association of Day Surgery (BADS) and the Association of Anaesthetists of Great Britain and Ireland (AAGBI) set no upper limit, suggesting that obesity in itself is not a contraindication to day surgery and that morbidly obese patients can be managed safely in expert hands. 2 The incidence of obesity is increasing worldwide, and it is therefore likely that such patients will attend for day surgery with increasing frequency. The incidence of complications during the perioperative period is increased in patients with elevated BMI; these patients benefit from the short-duration anaesthetic techniques and early mobilization associated with day surgery. Therefore, patients with an elevated BMI have both an increased perioperative risk and the potential to benefit Litigation and complaints associated with day-case anaesthesia from day care, where this can be safely delivered. A specific complication of obesity relevant to day surgery is obstructive sleep apnoea (OSA).
The prevalence of OSA is increasing alongside the increase in obesity, and as size limitations are relaxed, anaesthetists are likely to encounter these patients frequently in the day-case setting. 11 Of particular concern is that many patients with OSA are undiagnosed. Singh et al. 12 reported that surgeons (and anaesthetists) failed to identify 58% (15%) of patients with known OSA and 92% (60%) of those with moderate-severe undiagnosed OSA. The suitability of patients with OSA for discharge on the day of surgery remains controversial because of the risks associated with the perioperative period. The 2006 ASA practice guidelines 13 for the perioperative management of patients with OSA advised patient selection for day surgery should depend upon the severity of OSA, invasiveness of surgery, associated co-morbidities, type of anaesthesia, postoperative opioid requirements, and adequacy of postdischarge observation. These guidelines were subsequently updated in a consensus statement from the Society for Ambulatory Anesthesia in 2012, 11 including in its evidence base, case series demonstrating success with laparoscopic bariatric surgery, and the value of the STOP-BANG questionnaire 14 screening tool (see Table 1 ). The statement recommended that (i) patients with diagnosed and treated OSA and stable comorbidities should not be excluded from day surgery and (ii) those identified by screening tools as being at risk of OSA with stable co-morbidities could be offered day surgery, providing that opiate-free analgesia is sufficient for postoperative pain control. A patient's ability to follow postoperative instructions, specifically compliance with existing treatment, particularly the use of continuous positive airways pressure breathing systems, is critical. Those patients with non-optimized comorbidities or those requiring opioid analgesia postoperatively were felt to not be suitable candidates for day surgery. OSA is not exclusive to the obese population and OSA associated with tonsillectomy is discussed below.
Available studies examining OSA patients undergoing daycase procedures offer some reassurance. For example, Kurrek et al. 15 reported no death (at 30 days), respiratory failure, or reintubation in 1135 patients with confirmed OSA or at high risk of OSA undergoing day-case laparoscopic gastric banding. Anaesthesia-related morbidity was <0.5%. Transient desaturation (<93%), however, was seen in 39.5%. Risk factors for desaturation include BMI >35 kg m
À2
, increased age, chronic obstructive pulmonary disease, upper extremity surgery, and use of a peripheral nerve block.
While the available studies offer some reassurance, the case series are small and focus on frequent minor complications rather than rare, major complications. They include many patients at risk of OSA rather than diagnosed with OSA and do not stratify risk according to OSA severity. As many studied patients underwent surgery under RA, the implications for GA are uncertain. The studies also focus on complications rather than litigation. A critical message is the high proportion of patients with OSA who are undiagnosed prior to surgery. The STOP-BANG screening tool is recommended to identify patients at risk of OSA. Preoperative screening and careful selection is imperative: patients diagnosed or suspected of having OSA should be managed with a systematic algorithm to improve outcomes.
Discharge criteria
An area of complication and potential litigation specific to day surgery surrounds discharge safety on the day of surgery. The AAGBI guideline 1 for day-case surgery describes benefits of nurse-led discharge and the adaptation of protocols to enable low-risk patients to be discharged without fulfilling traditional discharge criteria. The British Association of Day Surgery discharge guidelines include suggested discharge criteria to aid decision making (see Table 2 ). 1, 16 It is recommended that patients receive both written and verbal discharge information, preferably in the presence of a responsible adult who is able to care for and escort them home. 1 While some recommend providing this on discharge, it is logical to provide this preoperatively while reinforcing it postoperatively, as recall of new information provided shortly after anaesthesia may not be retained.
When provided postoperatively, it should be >40 min after anaesthesia and should include written information. While the consent process for patients undergoing day-case procedures does not differ greatly from those undergoing inpatient procedures, clear discussion of the discharge process and providing the patient with appropriate information for postoperative care may be an important exception. Various studies have shown significant psychomotor and cognitive impairment after anaesthesia and therefore an adult escort should accompany patients home after day surgery/anaesthesia. 17 The AAGBI, the Canadian Anesthesiologists Society, and the Australian Day Surgery Council all recommend that patients do not drive for !24 h after day-case surgery. 18 Studies reveal widespread issues with clinicians and patients underestimating the risks of discharge without an escort, lack of compliance with discharge guidelines, and failure to comply with escort rules. Studies from Canada 17 and the UK 18 both found many patients failed to comply with postoperative instructions including driving vehicles (%4%), consuming alcohol (2%), making important decisions or caring for children Litigation and complaints associated with day-case anaesthesia (up to 10%), or not being escorted (13%) within 24 h after day surgery. Similarly, there are reports of incomplete compliance by clinicians, with anaesthetists willing to anaesthetize daycase surgical patients with the knowledge that they did not have an escort to accompany them home. Information about discharge arrangements and aftercare should be provided before admission and reinforced on the day of surgery as part of the consent process. To avoid patient risk, risk to others, and litigation, patients need to be accompanied home after anaesthesia or sedation. Understanding and complying with postoperative instructions and the presence of an escort who will remain with the patient for 24 h after anaesthesia should be reinforced as basic mandatory requirements for undergoing the procedure. That such arrangements are in place should be confirmed for all patients before all procedures. Enforcing these rules is for the protection of all parties.
Specific surgical procedures associated with anaesthesia claims
Tonsillectomy
Tonsillectomy is a very common day-case procedure for both children and adults to treat sleep-disordered breathing (or sleep apnoea) and recurrent infections. It is considered to be a lowrisk procedure in terms of the medicolegal risk compared with frequency of procedures; however, anaesthetists are disproportionately implicated in medicolegal claims associated with this procedure. Tonsillectomy may lead to significant complications, such as life-threatening haemorrhage, difficult intubation during management of bleeding, and opioid-related anoxic injuries or death, each having implications for anaesthetic malpractice claims. Morris et al. 19 reported from the USA that anaesthetists were the principal defendants in 18% of tonsillectomy claims and that awards against anaesthetists were more frequent and higher than against surgeons (mean $5 million vs $839 650). Death or major injury occurred in 52% of court cases, with a mean award of $3.8 million, and most cases of death or major injury attributable to airway complications. Subramanyam et al. 20 reported on malpractice claims from a large US litigation database following tonsillectomy in children, with an emphasis on anaesthesia-and opioid-related claims. Of the 242 claims, 40.5% related to fatality (median age 7 years) and 59.5% to non-fatal injuries (median age 14 years). The primary causes for fatal claims were surgical factors (39.8%), anaesthesia factors (36.7%), and opioid-related factors (16.3%). Non-fatal claims showed a higher proportion of surgical cases.
The largest contributors for all anaesthesia claims were medications and difficult airways. A total of 16.3% fatal and 4.2% non-fatal injury claims (22 patients) related to opioid use, with morphine and codeine being the most commonly implicated opioids in the fatal group. The opioid-related claims had the largest monetary awards for both fatal and non-fatal claims. Post-tonsillectomy analgesia is a significant challenge, particularly in children. Due to variations in metabolism, codeine poses a risk of opioid-induced respiratory complications in ultrafast metabolizers, and this has led to severe restrictions on the use of codeine in children in any setting in the UK. To complicate matters in some settings, concerns over bleeding risk may lead to local decisions to avoid non-steroidal anti-inflammatory drugs. Safe and effective alternatives to these drugs are currently uncertain. The complexity of post-tonsillectomy analgesia poses both a challenge to clinicians and perhaps a risk for future litigation if not resolved.
Tonsillectomy is now increasingly being performed for patients with sleep apnoea. In Subramanyam et al.'s study, 20 sleep apnoea was recorded more often in fatal claims than in nonfatal claims. It is recognized that younger children with sleep apnoea have an increased risk of complications when compared with their older counterparts. As it can be difficult to diagnose sleep apnoea in children, careful clinical assessment and appropriate investigation by those experienced in its interpretation is key to identifying those at increased risk. Of note, the studies do not compare the safety of day-case vs inpatient tonsillectomy. Tonsillectomy, performed as a daycase procedure, is generally safe but is associated with significant complications and litigation. Litigation includes a higher than usual proportion of cases citing anaesthetists and fatality. Current concerns and recommendations on analgesic prescription may preclude day-case care for some patients. This likely includes patients with sleep apnoea or known opioid Litigation and complaints associated with day-case anaesthesia sensitivity. When performed as day-case surgery, it is vital to ensure patient safety before discharge, and this requires a significant period of observation (e.g. 6 h) to exclude primary bleeding and to establish effective analgesia.
Regional anaesthesia
Despite potential clinical benefits, RA is associated with relatively more litigation than GA. 2, 6 Avoidance of GA is also associated with more patient complaints in ambulatory care. 4 RA offers benefits to patients undergoing day surgery, including rapid return to normal functioning and prolonged post-discharge analgesia. Ophthalmic surgery and orthopaedic extremity surgery are particularly suited as a result of patient frailty and the need for prolonged analgesia. The use of RA is likely increasing in day surgery, including as a sole technique. As patients may be discharged with RA still working, ensuring the patient is informed to avoid inadvertent secondary injury to an insensate part of the body is a particular concern. It is a challenge to monitor patients after discharge, but clinicians must ensure patients are provided with appropriate information and that they can report complications should they arise. Emerging electronic or web-based tools may improve follow-up and surveillance after discharge.
RA has obvious benefits for patients undergoing day surgery but, as in all anaesthesia settings, may expose the anaesthetist to an increased risk of litigation. Ensuring informed consent, block performance by an appropriately trained and skilled individual and clear information regarding aftercare are all critical to providing a low-risk service.
Conclusion
Day surgery has undergone a revolution in the last two decades. Litigation in this area has historically been less frequent than in inpatient settings and associated with lesser injuries and lower payouts. More recently, increasingly complex and longer procedures are being performed in day-case settings on older, less healthy, and more obese patients. There is increasing pressure to avoid unplanned admission and to discharge patients rapidly. The transfer of increasingly complex surgery is likely to increase the extent of surgical-related litigation. RA may offer patient benefits and improve efficiency but may increase the risk of litigation against anaesthetists. Anaesthetists are advised to ensure (whether directly or indirectly) before anaesthesia that patients have read, understood, and agreed to comply fully with postoperative instructions and that they will be accompanied home by an escort and supervised for 24 h. OSA should be specifically screened for before admission and by the anaesthetist at the preoperative visit. Other areas of particular concern for anaesthetists regarding litigation include children and younger adults, tonsillectomy, opioid prescribing, and issues relating to discharge.
Analyses in this area are limited due to a lack of recent data and an absence of recent large studies specific to day surgery and anaesthesia. Litigation against anaesthetists in day-case settings is a topic ripe for further research.
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